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Dear Congressman Everett: ( 6‘4

Thank you for your letter on behalf of Timothy C. Boyce. a representatlve of the

Alabama Forestry Commission. Mr. Boyce requests that the Commission postpone resolution
of its "refarming" rulemaking proceeding (PR Docket No. 92-235), which involves
consolidation of the twenty Private Land Mobile Radio (PLMR) services, including the six
Public Safety Radio Services. Mr. Boyce believes that such consolidation, if not postponed,
would prejudge the efforts of the Public Safety Wireless Advisory Committee (Advisory
Committee), a group established by the FCC and the National Telecommunications and
[nformation Administration (NTIA) to provide advice on improving the wireless
communications capabilities of public safety entities. Mr. Boyce is particularly concerned that
the Forestry-Conservation Service, currently classified as a Public Safety Radio Service, will
be consolidated with services outside this group and, thus, users would encounter increased
interterence problems.

In June 1995, the Commission adopted a Report and Order and Further Notice of
Proposed Rule Making in PR Docket No. 92-235, which concluded that the PLMR services
should be consolidated into two to four service pools in order to achieve greater operational
efficiency for users and to promote more flexible use of the spectrum. The Commission
viewed consolidation as a unified effort by the PLMR community and emphasized the
importance of developing a consolidation plan for all of the PLMR services.

In the fall of 1995, four organizations active in the public safety arena tiled a

request -- similar to that of Mr. Boyce -- seeking a stay ot consolidation of the Public Safety
Radio Services pending Commission review of the Advisory Committee’s recommendations.
On November 20, 1995, the Wireless Telecommunications Bureau denied the stay request,
stressing that its consolidation efforts would be adversely affected without consideration of the
Public Safety Radio Services. (A copy of this Order is enclosed.) The Bureau also stated
that the overall benefits of consolidation to the PLMR services should not be delayed, and
that resolution of this matter would in fact assist the Advisory Committee in completing its
work, particularly in view of the myriad of issues other than consolidation that the Advisory
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The Honorable Terry Everett

Committee was charged with addressing. Moreover, it was anticipated that the public saftety
community would participate fully in the consolidation planning process.

The Commission is now evaluating the record compiled in response to the
consolidation proposals presented in PR Docket No. 92-235. We received a ftull range ot
comments from a variety of PLMR users. including members of the public safety community.
[n determining the new structure of the PLMR service pools. the Commission will consider
the requirements of the public safety community, including those involved with forestry-
conservation. To ensure that Mr. Bovce's views receive full consideration. his
correspondence, along with a copy of this response. will be placed in the record of PR Docket
No. 92-235.

Sincerely,

Michele C. Farquhar
Acting Chief, Wireless Telecommunications Bureau

Enclosure



Before the
FEDERAL COMMUNICATIONS COMMISSION DA 95-2354
: Washington, D.C. 20554

In the Matter of
. PR Docket No. 92-235
Replacement of Part 90 by Part 88 to
Revise the Private Land Mobile Radio
Services and Modify the Policies
Governing Them

Order
Adopted: November 20, 1995 Released: November 20, 1995

By the Deputy Chief, Wireless Telecommunications Bureau:

I. Introduction. On June 15, 1995, the Commission adopted a Report and Order'
that, among other matters, mandated consolidation of the Part 90 Private Land Mobile Radio
(PLMR) services, including the Public Safety Radio Services.” The Public Safety
Communications Council (PSCC)’, the Association of Public-Safety Communications
Officials-International, Inc. (APCO), the International Municipal Signal Association (IMSA),
and the International Association of Fire Chiefs (IAFC) request that the Commission stay
consolidation of the Part 90 Public Safety Radio Services until such time as the charter of the
Public Safety Wireless Advisory Committee (Advisory Committee) has expired and the
Commission has had the opportunity to review and consider the recommendations of the
Advisory Committee.! For the reasons stated below, we deny the requests for stay.

2. Background: The Report and Order established technical rules and guidelines
aimed at improving the efficiency of the PLMR spectrum and facilitating the introduction of
advanced technologies into the private mobile services. [n addition to the technical rules

' Report and Order, PR Docket No. 92-235, FCC 95-255, 60 Fed Reg. 37152 (1995).

2 The Part 90 Public Safety Radio Services (Subpart B) include the Fire, Emergency
Medical, Forestry-Conservation, Highway Maintenance, Local Government and Police Radio
Services, 47 C.F.R. Subpart B.

> We note that the Executive Committee members of the Council include the Association
of Public-Safety Communications Officials-International, Inc. and the International Municipal
Signal Association/International Association of Fire Chiefs. PSCC also seeks a stay with
respect to the Subpart C Special Emergency Radio Service.

* Parties emphasize that this request for stay does not relate to non-public safety radio
services.



Safety Radio Services before the Advisory Committee has completed its work.* According to
PSCC "{i]t would be needlessly expensive and burdensome on all involved. including the
Commission, for the Public Safety services to implement changes ... and then have to make
significant changes again at the conclusion of the {Advisory Committee's] studies and
recommendations.” [IMSA and IAFC further contend that they are entitled to a stav under the
four-prong test'’ set forth in Washington Metropolitan Transit Commission v. Holidav Tours,
Inc., 559 F.2d 841 (D.C. Cir. 1977)(Holiday Tours)."" We will address each ‘applicable
"prong" below.'

5. lrreparable Harm. First, IMSA/IAFC contend that failure to allow the Advisory
Committee to do its job and provide crucial information which would determine the best way
to consolidate existing stations could cause irreparable harm to new applicants as well as
existing licensees. They argue that a'stay will allow the Commission suftficient time to ensure
that policies developed for the Public Safety Radio Services maximize interoperability.
efficiency and enhancement of public safety telecommunications and minimize chances for
interference or mismanagement of these important services."

6. A stay is an extraordinary remedy which the Commission grants upon request in
limited circumstances. Based on the factors presented by the above parties. we conclude that
Petitioners do not meet the standards required for grant of a stay. Specifically. we find that
Petitioners have failed to make the required showing of irreparable harm. To show
irreparable harm. "the injury must be both certain and great: it must be actual and not

* See, for example. APCO petition at 2. PSCC petition at 4. and IMSA/IAFC
petition at 2.

’ Public Safety Communication Council comments.at 5.

" Under this test, a party moving for a stay must show: (1) a strong likelihood of
prevailing on the merits: (2) irreparable harm; (3) issuance of a stay will not harm others: and
(4) that granting a stay will serve the public interest. [MSA/IAFC note, however. that its
pleading addresses only three prongs of the test as there is no underlying litigation and no
issue with respect to prevailing on the merits.

"' See also Virginia Petroleum Jobbers Ass'n v. Federal Power Commission. 259 F.2d
921. 925 (D.C. Cir, 1958).

'> We do not herein address "likelihood of prevailing on the merits.” This prong is
inapposite because these petitions are not filed in conjunction with a contested cause ol action
between opposing parties. '

"> IMSA/IAFC comments at 6.



the proposals and comments of industry of how best to accomplish the consolidation of
services. Significant potential for harm to others in the PLMR community will accrue if we
were to impose a stay in the consolidation of the Public Safety Radio Services. In the Report
and Order, the Commission noted that it sought a consensus from all users in the PLMR
community in developing a consolidation plan. The Commission recognized that this action
represented a significant change for all PLMR services. The Commission viewed
consolidation as a unified effort by the PLMR community to maximize the etfective and
efficient operations of the private services. The Report and Order emphasized the importance
gt- developing a consolidation plan for all of the PLMR services. A specitic comprehensive
consolidation plan must include clear guidelines for the structure of the Public Safety Radio
Services. Should the public safety community not participate in discussions to develop a
consensus for consolidating the radio services, the PLMR community eftforts to achieve more
efficient and tlexible spectrum use could be unnecessarily delayed and detrimentally attected.
In short, removing a specific class of land mobile services from the consolidation planning
process would significantly and adversely affect the entire "Refarming" initiative.

- 10. Public Interest. Third, IMSA/IAFC argue that it is in the public interest to use
the Advisory Committee to its maximum potential, and not to risk conflicting directives from
the Advisory Committee and the rule making proceeding concerning the consolidation of the
Public Safety Radio Services."” Moreover, these parties state that the delay resulting from this
request will be minimal. Again, the Commission is not at a point where it risks even a
potential conflict with a recommendation of the Advisory Committee. The Commission is
committed to a process that provides the Advisory Committee an opportunity to examine the
range of issues facing public safety communications. Our pervading interest is that proposals
and comments on the consolidation of services be submitted so that the Commission can
continue its efforts in implementing the Refarming initiative, which includes the benetit of
any Advisory Committee recommendation addressing the consolidation of services. A stay
would likely delay these etforts and be contrary to the public interest.

[1. Conclusion. For these reasons. and pursuant to Section 1.43 of the Commission’s
Rules. the Requests for Stay filed by the Association of Public-Safety Communications
Ofticials-International. Inc.. the International Municipal Signal Association and the
[nternational Association of Fire Chiefs, and the Public Safety Communications Council ARE
DENIED.

7 IMSA/IAFC comments at 8.
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COMMITTEF ON VETERANS' AFFAIRS

CHAIRMAN,
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ANO MEMORIAL AFFAIRS

COMMITTEE ON AGRICULTURE

RisK MANAGEMENT AND SPECIALTY CROPS

COMMITTEE ON NATIONAL SECURITY

PROCUREMENT
READINESS

Congress of the Wnited Dtates
FRouse of Representatioes
Iashington, BC 20515-0102

February 5. 1996

Mr. Blair Levin, Chief
Office of Congressional and Public Affairs
Federal Communications Commission

1919 M Street NW

Washington DC 20554

RE:  Mr. Timothy C. Boyce, State Forester
Alabama Forestry Commission, P O Box 302550
Montgomery, Alabama 36130-2550

Dear Mr. Levin:

208 CANNON BuipinG
WASHINGTON, DC 20515
(202) 225-2901

3500 EasTeAN BOULEVARD #250
MonTGOMERY, AL 36116
(334} 277-9113

100 W. TROY ST. #101
Dornan, AL 36303
{334) 794-9680

108 N. MaiN STREET
Orpe, AL 36467
(334) 493-9253

Enclosed is correspondence from my constituent, above, about his interest in seeing
the FCC postpone frequency consolidations until the Public Safety Wireless Advisory
completes its study, and in keeping forestry conservation activities defined as public safety.

I will appreciate your ensuring that Mr. Boyce's views receive full consideration.
If possible, I will be grateful if you will respond to me at my Washington office in a form

which [ may share with my constituent. Thank you for your kind assistance.

TE/ve

Enclosure

Sincerely,

Th

Terry Everett

PRINTED ON RECYCLED FIBERS



444 North Capitol Street, NW Suite 540 Washington, D.C. 20001 202/624-5415

FEDERAL COMMUNICATIONS COMMISSION (FCC)
RELEASE OF PR DOCKET 92-235 AND NOTICE OF
FURTHER PROPOSED RULE MAKING

ISSUE

The Federal Communications Commission's (FCC) release of PR
Docket 92-235 seeks to:

(1) Combine the exisdng (20) frequency coordinating groups
of the Private Land Mobile Radio Service into 2 to 4
generalized frequency coordinating pools, with only one
being Public Safery.

(2) Remove Forestry Conservation activities from the
definition of public safety and place it into a Public Service
pool of unrelated Government and Non-Government
Services, This action will have serious adverse impacts on
state government and its ability 1o deliver needed public safery
services.

BACKGROUND

Through release of PR Docket 92-235, the FCC has completed the
reorganization of the private land mobile radio frequencies. In addition,
the ¥CC now proposes to:

(1) consolidate all members of the Public Safety community into
one large common pool of frequencies that would be shared
equelly by all users. Current criteria for eligibility and
operational requirements would be lost and channels would be
assigned on a first come, first serve basis; or

(2) farm two (2) public pools:

2. Emergency Response--would be made up of
Police, Fire, Emergency Medical, and special
Emergeacy services; and

b. Public Service--would be comprised of Foresay
Conservation, Highway Maintenance, Local
Government, Petroleum Industry, Power, and
Railroad services.

This plan would remove Forestry Conservation activities from the definition
of Public Safety and is totally unacceptable to the Foresay Conservation
Communications Association (FCCA) and the Nadonal Association of State
Foresters (NASF).

The Foresty Conservation Communications Association represents state
foresry, fish and wildlife, and other similar agencies. Collectively, these
agencies provide emergency wildland fire control and enforce forest, fish,
and game regulations. Additionally, State Foresters provide significant
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Attackment I

Federal Communication Commission
1919 M Street, NW
Washington, D.C. 20554

Commissioners:
Reed Hundt Chairman
Andrew C. Barrett Commissioner
Rachelle B. Chong Commissinner
Sugan Ness Commissioner

James H. Qucllo Commligsioner
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RICHARD H, CUMBIC Alnbnma’F estry Commission

ASOLITAI rORESTE PO Bux 302550 Monigomery. AL 36130-2550

Fehruary 2, 18496

The Honorable Terry Lverett \ ' -
IInited States House of Representatives /////////
Washington, DC 20515

Dear Representative Fverett:

Thie ie to rcquecot your urgent attention to and help un um issue that has
potential impact on puhlic <afety through the efficient and cffective
coordination ol public radio frequencies.

Our agency is an emergenry reapander for forest fire suppress:.on and aleo
often very involved 1i iespouding to other natiral d{sasters. We depend on
forestry congservation radio communications systems that are well desigued,
incerference free. available and coordinated in onr misgion of protection life
ond property, The majority of forestry cunservalion radio systems are inter-
tied with lncal police and fire radio systeme providing for moximum efficiency
durlng emergencles,

The Federal Communirations Commission is actively occking to combine
existing [reyueucy coordinating groups (20) into two To tour generalized
frequency coordinating poolo of which only one will be devuted Lu publlc safety.
They are also seeking to remnve fnrestry conservation activitieg from thc
definition of public¢ salely and place 1t into a public service pool ot unrelated
or non-governmental servicec. Both of thecse actions will have serious impucls
on grate government and its abiliry to deliver needed public safety services.

T am asking you to contact the FCC immecdiatcly and ask that they poustpoug
forced Eonsolldacrion Until the FCG's Public Satery W1rpTAcs Adv1sory Committea
(PSVAC) compldtcs its atudics as mandatdd Ly cougress and recain forestry
conservation activities within the definition of Public Safecty. Consolidation
at this poinl is premature and would likely create serious radin interference
probleme. The PSWAC findings may recommend consclidatiuvu; Lur Lhe FCC to force
the issue before the tindings wnnid greatly complicate this issuc.

The existing frequency coordination system through Lhe Forestry
Conservatrion Communications Association (FCCA), has worked well for 30 yearo,
and ie supported by the Public Safely Cummunications Council ("PSCC"). The FCCA
has been very effective in solving interfcrcnce problems at the coordilustlur
level, Interservice sharing problems have largely bheen anlved in the PSCC.

513 Madison Avenuc Montgomery AL 36104-3631 » Teleplione (334) 240-9300 * Fax (334) 240-9390




Representative Everett
February 2, 1996
Page two

The attached issue paper describes this issue in greater detail and is
provided for your information and use, Please contact me if you need additional
information or have quecotiono, Thank you for your attention to this issue.

Sincerely,

F Loy

Timothy C. Boyce
State Forcster

TCD:JCK/1s

attachment
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